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PIPELINE SAFETY DEVELOPMENTS   

Public interest in pipeline safety continues to grow as operators seek to install new or replace 
existing pipelines throughout the U.S. Advocacy groups, increasingly concerned about the 

environmental impacts of fossil fuel use, are aggressively opposing 
many pipeline projects.  Local communities, particularly in areas that 
do not have a long history of oil and gas development, are expressing 
greater concerns about the potential impacts of pipeline infrastructure 
as well.   Recently, the effects of the novel Coronavirus and turmoil in 
the international energy market has adversely affected the entire oil and 
gas industry.  Crude oil prices have collapsed and energy consumption 
has sharply declined, the impact of which cannot be understated. 

At the federal level, the Pipeline and Hazardous Materials Safety 
Administration (PHMSA or the Agency) is responding to increased public and congressional 
pressure by initiating and finalizing new or revised pipeline safety regulations.  PHMSA 
released several final rules and notices of proposed rulemakings (NPRMs) at the end of 2019 
and the beginning of 2020 that aim to update and modernize the federal pipeline safety 
program.  The Agency shows no signs of slowing down amidst the COVID-19 pandemic, 
as several NPRMs and proposed guidance documents were released in April.  In March, the 
Agency issued a Stay of Enforcement in response to the pandemic, recognizing the impacts 
the virus and state policies were having on the oil and gas industry.  Additional information 
on these and other important pipeline safety-related developments is provided below.

PHMSA Rulemaking Proceedings and Other Actions  

Safety of Underground Natural Gas Storage Facilities

On February 12, 2020, PHMSA issued a final rule establishing new safety standards and 
reporting requirements for underground natural gas storage (UNGS) facilities.  The Final 
Rule modifies regulations that PHMSA previously established in an interim final rule (IFR) 
to address a congressional mandate in the Protecting Our Infrastructure of Pipelines and 

Enhancing Safety Act of 2016 (PIPES Act).  The final rule incorporates by 
reference the provisions in two industry safety standards for UNGS facilities: 
API RP 1170 and API RP 1170. The final rule eliminated what was arguably 
the most controversial aspect of the IFR, i.e., the requirement to treat the 

permissive elements of two industry standards as mandatory. The final rule went into effect 
on March 13, 2020. 

https://www.govinfo.gov/content/pkg/FR-2020-02-12/pdf/2020-00565.pdf
https://www.phmsa.dot.gov/sites/phmsa.dot.gov/files/docs/technical-resources/pipeline/underground-natural-gas-storage/58986/safety-underground-natural-gas-storage-facilities-81-fr-91860-2016-30045-dated-12-19-2016.pdf
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Safety of Gas Transmission Pipelines

On October 1, 2019, PHMSA issued the first of three final rules amending 
the Federal Pipeline Safety Regulations applicable to natural gas transmission 
pipelines.229 The Rule primarily addresses concerns identified in congressional 
mandates and National Transportation Safety Board recommendations for gas 
transmission lines.  The most significant provisions include new requirements for 
verifying pipeline materials, reconfirming the maximum allowable operating pressure 
(MAOP) of certain pipelines, and performing periodic assessments of pipeline 
segments located outside of high consequence areas (HCA) including in newly-
defined moderate consequence areas.  Other changes include amendments to the 
integrity management requirements, requirements for reporting MAOP exceedances 
and the safety of in-line inspection (ILI) launcher and receivers, as well as related 
recordkeeping requirements.  

The final rule goes into effect on July 1, 2020.  PHMSA projects that it will issue 
the two remaining final rules in 2020; however, it is likely that these dates will get 
pushed back. 

Safety of Hazardous Liquid Pipelines

Also, on October 1, 2019, PHMSA issued a final rule 
amending the Federal Pipeline Safety Regulations 
applicable to hazardous liquid pipelines.230 The final 
rule ended a nearly decade-long rulemaking process that 
began in the wake of a pipeline accident in Marshall, 
Michigan.  The final rule extends reporting requirements 
to most gravity lines and previously unregulated onshore 
gathering lines, requires a pipeline inspection within 
72 hours after an extreme weather event, and requires 
certain pipelines to be equipped with an effective leak 
detection system.  The rule also requires most pipelines in HCAs and areas that could 
affect HCAs to be capable of accommodating ILI tools within 20 years, requires 
periodic assessments of piggable pipeline segments that are not subject to integrity 
management (IM) requirements, and requires annual verification of HCA or could 
affect HCA pipeline segments.  

The final rule takes effect on July 1, 2020.  PHMSA anticipates addressing pipeline 
repair requirements that had originally been proposed in a separate NPRM to 
address pipeline repair criteria later in 2020.  

https://www.govinfo.gov/content/pkg/FR-2019-10-01/pdf/2019-20306.pdf
https://www.govinfo.gov/content/pkg/FR-2019-10-01/pdf/2019-20458.pdf
https://www.govinfo.gov/content/pkg/FR-2019-10-01/pdf/2019-20458.pdf
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Emergency Order Authority     

Lastly, on October 1, 2019, PHMSA published another final rule, effective December 
2, 2019, updating its procedural requirements for using emergency orders (EO). 
This rule replaced temporary regulations for issuing EOs PHMSA adopted in a 2016 
IFR.  Congress delegated EO authority to PHMSA in the PIPES Act of 2016, which 

permitted PHMSA to issue an EO imposing restrictions, prohibitions, or 
safety measures on pipeline owners and operators.  PHMSA anticipates 
issuing an EO to respond to natural disasters, when serious flaws are 
discovered in pipes or in equipment manufacturing processes, or when an 
accident reveals an industry practice is unsafe.  The new regulations also 
provide a process for operators to challenge an EO.  

PHMSA Enforcement and COVID-19 Stay of Enforcement     

In response to COVID-19, on March 20, 2020, PHMSA issued a Stay of Enforcement 
recognizing that natural gas, hazardous liquid, UNG, and LNG operators are facing 
resource constraints, including limited personnel.  PHMSA explained that it would not 
take enforcement action with regard to the Operator Qualification231 and the Control 
Room Management232 requirements.  PHMSA also acknowledged that operators 
may have difficulties complying with the Drug and Alcohol regulations.233 PHMSA 
encouraged operators to use the flexibilities afforded to them in Part 199, but that if 
operators are to comply with the Part 199 regulations, operators should communicate 
with their regulator, maintain documentation explaining what specific requirements are 
not being met, how the non-compliance is related to COVID-19, and what alternative 
measures are being taken to ensure safety.  

PHMSA also acknowledged that there may be other pipeline safety regulations that 
present compliance challenges, so operators should maintain documentation of any 
compliance issues and communicate promptly with their regulator.  PHMSA said it 
would exercise discretion in its enforcement of the pipeline safety regulations to provide 
flexibility to operators, while still maintaining pipeline safety and environmental 
protection.  The Stay of Enforcement is in effect until further notice.

Pipeline Safety Litigation  

WildEarth Guardians v. Chao, No. 18-110 (D. Montana)

On August 14, 2018, WildEarth Guardians filed a complaint in the U.S. District 
Court for the District of Montana alleging that the Department of Transportation 
(DOT) and PHMSA violated the MLA by failing to annually examine and inspect oil 
and gas pipelines and associated facilities on federal lands.234 The plaintiffs are seeking 
declarative and injunctive relief for violations of the Administrative Procedures Act 
(APA) and the MLA.  The MLA requires that “[p]eriodically, but at least once a year, 

https://www.govinfo.gov/content/pkg/FR-2019-10-01/pdf/2019-20308.pdf
https://www.govinfo.gov/content/pkg/FR-2016-10-14/pdf/2016-24788.pdf
https://www.phmsa.dot.gov/sites/phmsa.dot.gov/files/2020-03/PHMSA Notice on Enforcement.pdf
https://www.phmsa.dot.gov/sites/phmsa.dot.gov/files/docs/legislative-mandates/16626/pipes-website-chart-2-13-2020-final.pdf
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the Secretary of the Department of Transportation shall cause the examination of 
all pipelines and associated facilities on Federal lands and shall cause the prompt 
reporting of any potential leaks or safety problems.”235   

WildEarth Guardians argued that PHMSA had failed to act, and that its regulations 
did not provide methods for carrying out the required annual inspections.  DOT 
argued that PHMSA had taken action by implementing the MLA through its 
pipeline safety regulations, and therefore, WildEarth 
Guardians may only challenge the action already taken.   

On April 15, 2020, the court granted DOT’s motion for 
summary judgement concluding that, although PHMSA’s 
current pipeline safety regulations fall short of satisfying 
the requirement of the MLA, a failure to act claim was not 
appropriate because PHMSA attempted to comply with the 
MLA through its pipeline safety regulations. 

National Wildlife Federation v. Dep’t of Transp., No. 19-1609  
(6th Cir.)     

The National Wildlife Federation (NWF) sought review of PHMSA’s approval of 
Enbridge Energy, L.P. (Enbridge) facility response plans for its “Line 5” oil pipeline.  
NWF alleged PHMSA violated the Clean Water Act (CWA) and failed to consider the 
National Environmental Policy Act (NEPA) and the Endangered Species Act (ESA) 
when issuing the approval.  

On March 29, 2019, the Eastern District of Michigan court issued an order finding that 
the CWA was ambiguous with respect to response plan requirements for onshore pipelines 
that cross navigable waterways, and therefore, it must defer to PHMSA’s “reasonable reading 
of the CWA.”  The court agreed with PHMSA finding that onshore pipelines that cross 
navigable waterways are single pipeline facilities requiring only one response plan and that 
the response plan was neither deficient with respect to the locations identified as sites for a 
potential “worst case discharge,” nor for insufficient content.  

However, the court concluded that PHMSA’s approvals of Enbridge’s response plans 
were arbitrary and capricious under the APA because (1) PHMSA failed to adequately 
explain its conclusion that the plans met the CWA requirements; and (2) the CWA 
directs PHMSA to consider environmental concerns, but PHMSA did not take into 
account ESA and NEPA before approving the response plans.  The court remanded 
the decisions to PHMSA for a full explanation.  Both PHMSA and Enbridge have 
appealed the decision to the Sixth Circuit.  The Sixth Circuit held virtual oral 
argument on April 9, 2020.  The outcome of this case could significantly alter how 
PHMSA conducts a review of oil spill response plans, and increase the time and 
resources it takes to conduct such review.

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MONTANA 

GREAT FALLS DIVISION 
        

 
WILDEARTH GUARDIANS, 
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ELAINE L. CHAO, et al., 
 
             Defendants, 
 

CV-18-110-GF-BMM 
 
 
 

 
          ORDER 

 
 
 
 

  
 

Plaintiff Wildearth Guardians challenges the alleged failure of the 

Department of Transportation and the Pipeline Hazardous Material Safety 

Administration (collectively “PHMSA” or “Federal Defendants”) to comply with 

the directive in the Mineral Leasing Act to cause the inspection of all pipelines on 

federal lands at least once annually. (Doc. 1). The parties have filed cross motions 

for summary judgment. This Court conducted a hearing on the cross motions for 

summary judgment on March 4, 2020.  

BACKGROUND 

As the Court provided background in its earlier Order at the motion to 

dismiss stage, the Court addresses background facts here only briefly. (See Doc. 

30). The Mineral Leasing Act (“MLA”) contains a provision, added by Congress in 

Case 4:18-cv-00110-BMM   Document 51   Filed 04/15/20   Page 1 of 29

https://www.courthousenews.com/wp-content/uploads/2020/04/pipelineinspection.pdf


64 • The 2020 Babst Calland Report

THE US OIL & GAS INDUSTRY: FEDERAL, STATE, LOCAL CHALLENGES & OPPORTUNITIES

Pennsylvania Update
On September 9, 2019, the Commonwealth Court of Pennsylvania issued its decision 
in the dispute between Sunoco Pipeline and Senator Andrew E. Dinniman and the 
PAPUC.  The dispute arose out of a complaint and petition for emergency relief filed 
by Senator Dinniman with the PAPUC to prohibit construction of the Mariner East 

2 and Mariner East 2X pipelines.  In response to the complaint, the 
PAPUC issued an Interim Emergency Order directing Sunoco to 
cease operation of the Mariner East 2 and Mariner East 2x pipelines.  
The Commonwealth Court of Pennsylvania remanded the Interim 
Emergency Order back to the PAPUC to be dissolved and ordered 
that Senator Dinniman’s Complaint be dismissed.  The Court 
found Senator Dinniman lacked standing to challenge the pipeline 
construction projects. 


